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METOJUYECKHE PEKOMEHIALIUA
/1 IPEACTABUTE/IS] AIBOKATCKOH MAJIaThI
NpPH NMPOU3BOACTBe 00bICKAa, 0CMOTPA H BbIeMKH B OTHOUICHMH aIBOKATA

Yacte 1 cr. 450.1 VIIK P® mpemycmarpuBaeT 00s43aT€IbHOC TIPHUCYTCTBHE
«0BeCeyrBaOIEro HENPUKOCHOBEHHOCTh NIPEIMETOB M CBEICHHUH, COCTaBIAIOMIUX aIBOKATCKYIO
TaifHy, WIeHa COBETA aJIBOKATCKOM mamaTel cyObekta Poccmiickoit Peneparuy, Ha TEPPUTOPHH
KOTOPOTO TIPOM3BOAATCS YKa3aHHBIE CIEJICTBEHHbIC MEHCTBHSA, HIM MHOTO MPEACTaBUTEL,
YTIOJHOMOYEHHOTO [IPE3UICHTOM 3TOW aIBOKATCKOH MajaThl» TPU MPOU3BOACTBE 00BICKa, OCMOTPa
W BEIEMKH B OTHOLIGHHH agBOKaTa (B TOM YHMCIE€ B JKUIBIX M CIy)K€OHBIX IOMEIICHHSX,
MCIIOJIB3YEMBIX HM JUTS OCYILECTBICHHUS aIBOKATCKOH JEATENBHOCTH).

TIpaBoBas MpUpoOJia CTaTyca He3aBHCHMOTo HalIroaTels 0T aIBOKATCKOro cooOIecTBa MpH
IIPOHM3BOJICTBE ITOMCKOBBIX CIIEJCTBEHHBIX NEHCTBUH B OTHONICHWM aJBOKAaTa OCHOBBIBACTCA Ha
nosuuusx Espomnetickoro Cyza 1o mpasaM denoBeka. B cavom obmewm sune ECITY Tpebyet, 9ToOBI
IpH MpPOM3BOACTBE OOBICKA CYyIIECTBOBAT «3()(EKTHBHBII ¥ BCECTOPOHHMH KOHTPOJL 34
cobTIONeHreM paMoK mpoussoauMbix 06bickoy (IToctanosrenne ECITY ot 09 nexabpst 2004 rona
no geny Bam Poccem mporu Bemsrum (Van Rossem v. Belgium) samoba Ne 41872/98).
I[IpuMeHHTETBHO K 00BIcKy B agBokaTckux momemenusx ECITH ykasbiBai, 9TO OH «HOJDKEH OBITH
mpeIMeToM 0coBeHHO TInaTenbHoro KoHTpomsy (cM. Iloctanosnenne ECITH or 13 nosi6ps 2003
roza 1o ey dmmxku u apyrue npotus Typuun (Elei and Others v. Turkey) xano6a Ne 23145/93 u
25091/94). Tlpu sTom 00s3aTelbHBIM CIOCOOOM IIPOBEEHHs OOBICKa B aIBOKATCKOH KOHTOpE
JIOJDKHO OBITH «npucymcmeue He3a8UCUMO20 Habarooamens, obecneuusaioujezo
HENPUKOCHOBEHHOCHTL NPeOMemos, OMHOCAUWUXC K npogeccuonarsiotl mainey (IlocTanoBnenue
ECITY or 09 ampers 2009 roma mo nery Komecuuuenko mpotus Poccuiickoit Pexepannn
(Kolesnichenko v. Russia) sxano6a Ne 19856/04). B stom sxe noctanossenun ECIIY ykasai, 40 BO
BpeMsi OOBICKA y aIBOKaTa MOIDKHBI HMMETh MECTO «2apaHmuu NpOmus 6Meuwamenvcmed 6
npogeccuonanbHble Cekpenyl, HanpuMep, makue Kax 3anpem u3bAmua OOKYMeHMOE, SaujUlYeHHbIX
adeoxameKkoll maiHol, ulu HAo30p 3a 00bLICKOM €O CMOPOHbL HE3A6UCUMO20 Habrooamens,
cnocobrozo  onpedenums, HE3AGUCUMO OM  CleOCMEeHHOU Opu2advl, Kakue OOKYMEHNbl
0X6AMBIBAIOMCA 10PUOUHECKOT npogeccuonanvroil npusunezuei. <...> Kpome Toro, 4ro KacaeTcs
3JIeKTPOHHBIX [aHHBIX, COACPIKABLUIMXCA B KOMIIBIOTEpAX 3asiBUTEINs, M3BATHIX CIEN0BATEIEM BO
BpeMst OObICKa, 1O BUIMMOMY, HE IPHMEHSIAch npoyedypa omceusanus» (CM. TaKKe
[MTocranoenenue ECIIU or 27 cenrsops 2005 roma mo gmeny CauidHeH u JApYTHEe TPOTHB
Ounnsamun” (Sallinen and Others v. Finland), sxano6a N 50882/99 u Pemenue Esponetickoro Cyna
1o geny Tamocuec npotus Coenurennoro Koposesersa (Tamosius v. United Kingdom), xano6a Ne
62002/00; [Tocranosnerue ECITY ot 22 mas 2008 roxa no nery Mmas Credanos npotus bosrapuu
(Iliya Stefanov v. Bulgaria)).

Koncrutymmonnsit Cyn Poccuiickoit ®enepanun B IToctanosnennn ot 17 nexabps 2015
roma Ne 33-IT «ITo memy o mpoBepKe KOHCTHTYLIHOHHOCTH MyHKTa 7 9acTH BTOPOH cTaThy 29, 4acT
yeTBepTOH cTathM 165 W wactm mnepBoif crathu 182 VYTrOJ0BHO-IIPONECCYATBHOrO KOJEKCa
Poccuiickoit @emeparuu B cBa3u c xanoboi rpaxman A.B. Bamsma, M.C. [I3106s1 ¥ apyrux»
OTMETHJI, YTO «MCCIEJOBAHHIO OpraHaMM, OCYUIECTBJIIOIIMMH YTOJOBHOE IIpECCIOBAaHHE, H
MPUHYIUTEIEHOMY HM3BSTHIO B XOje OOBICKA HE IMOJUIeKAT Takde MaTepuanbl aaBOKaTCKOro
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IIPOM3BOJICTBA B OTHONICHUH JOBEPHTENS aIBOKATA, KOTOPhIC CONCPIKAT CBEACHHS, HE BBIXOAAIIHE 32
PAMKH OKa3aHHs COOCTBEHHO NPOMECCHOHATBHOM OPHIMICCKOH IIOMOLIN KaK I10 YrOJIOBHOMY eIy,
B KOTOpOM aIBOKAT SIBISETCS 3aIIMTHHKOM, TaK M N0 KaKUM-THOO0 IPYrHM JejaMm, HaXOIAMIMCs B
MPOM3BOJICTBE ABOKATa, T.C. MaTepPHabl, HE CBS3AHHbIC HENOCPEACTBEHHO C HAPYIICHHSMH CO
CTOPOHBI KaK a/[BOKaTa, Tak W ero JOBEPHTEJIS, COBEPLUICHHBIMH B XOJI¢ MPOU3BO/ICTBA 110 TaHHOMY
ey, KOTOpEIe HMEIOT YTOJIOBHO MPOTHBOMPABHBIH XapakTep, MO0 ¢ APYTHMH IPECTYIUIEHHAMH,
COBEpIICHHBEIMH TPETHAMH JIHLAMH, JHMOO COCTOAT B XPAaHCHHH OPYIMH MNPECTYIICHAS HIH
IIPEIMETOB, KOTOpBIE 3alpeleHbl K 00palleHuI0 Wi 000pOT KOTOPHIX OTPaHHYEH Ha OCHOBAHHH
3aKOHa»

U3n0keHHble BEIIE TPABOBBIE IO3ULHH I[I03BONSIOT ONpPENENUTh IPABOBOM CTaTyC
pe/CTABUTENs aIBOKATCKOM IanaThl NIpU MPOWU3BOJCTBE CIECACTBEHHBIX nedctril  (oObICKa,
BBIEMKH, OCMOTpa) B OTHOIIEHHH aJBOKaTa M KOHKPETH3HPOBaTh €ro IMonHoMouus. IIpencraBurens
aJBOKATCKOH MANaThl B XOJIe [IPOM3BOJICTBA CIIEACTBEHHBIX AeHCTBUM (0ObICKa, BBIEMKH, OCMOTpa) B
OTHOLUIEHHH aBOKATA BIPaBe:

(1) 3HAKOMHUTLCS € MOCTAHOBJIEHHWEM CyjAa O MPOBEJICHHH B JKHIBIX H cJIyKeOHBIX
NOMEIeHHSX, HCMOIb3yeMbIX 2JBOKATOM [JIsi OCYINeCTBJEHHs aJBOKATCKON NesTeIbHOCTH
o0bIcKa, 0cMOTpPa M BbIEMKH, a2 TaKKeé CHHMATH C HEro KONHH CBOMMH TeXHHYECKHMH
CpeJCTBAMH WM BBINUCHIBATH HEoOXoauMble cBelenus. HempeocTaBieHne 3T0ro MoIHOMOTHS
JIMIIAET BO3MOXKHOCTH IIPEJCTABUTENsS aIBOKATCKOM ITaJaThl OIpPEAENHTh KOHKPETHBIH 00BEKT
00BbICKa (BEIEMKH, OCMOTpa) U JaHHBIE, CIyKall[ie OCHOBAHUEM IS €r0 IMPOBEIACHHUS, C TEM, 9TOOBI
0OBICK HE NPHBONWI K MONYYeHHIO HHOPOpMAlMH O TeX HOBEPUTENIX, KOTOPBIE HE HMEIOT
HENOCPEJICTBEHHOIO OTHONICHMS K YTOJOBHOMY Jeiy. be3 03HaKOMIJIEHHS C COOTBETCTBYOIIMM
[IOCTAHOBJIEHUEM CyJa IIPEICTABUTENL AJBOKATCKOM ITalaThl HE CMOXET pealu30BaTh OCHOBHYIO
(GYHKIHIO y4acTHst B CJIEICTBEHHOM IEHCTBHU — obecreuuTh HEMPUKOCHOBEHHOCTh CBEJIEHWH,
OTHOCAIIMXCS K MPodecCHOHAIBHOM TaliHe ¥ He YKa3aHHBIX B PE30JIFOTHBHON YaCTH MOCTAHOBJICHHUS
Cyla B KQueCTBE HCKOMBIX IPEJIMETOB, JOKYMCHTOB.

(2) NPHHOCHTEL CBOM BO3pajKeHHS Ha [IeHCTBHA CJe10BaTe s KaK B X0/1e POU3BOACTBA
CJIeICTBEHHBIX AeiicTBHil (00bICKa, BEIEMKH, 0CMOTPA), TAK H M0 ero OKOHYaHHH B IPOTOKOJIE
cnencTBeHHbIx geiicreuii. YIIK PO nomyckaer mpuMeHeHHE HOPM IO aHAIOTHH 3akoHa. YacTtsh 3
cT. 243 YIIK P® no3somger moO0My yYacTHHKY CyAeOHOro pa3bHpare/bCTBa NMPHHOCHTH CBOM
BO3PaKEHHS MPOTHB JEHCTBAI MHpelcenaTenbeTByromero. Her HUKaKuX OCHOBAHMHA IS JIAIICHUS
IpaBa yYaCTHHKOB CIIEICTBEHHOrO IEHCTBHs, B TOM YHCIE MPEICTABATEN a[ABOKATCKON Iasarhl,
BO3paXaTh IMPOTHB MJEWCTBUH cJIeNOBaTels Ha CTaAu¥ [PEJBAPUTEILHOrO PacC/el0BaHUs.
OcoGeHHO B CHTYyalluH, KOrjia J00pOCOBECTHO IeHCTBYIOMMM aJBOKAT JOOPOBOJIBEHO BBIAN MPAMO
YKa3aHHbIE ¥ KOHKPETH3UPOBaHHBIE B PEIICHHMH Cyaa OOBEKThI, CONEPKaHHEe KOTOPBIX HE COCTABIIACT
aBOKaTCKYIO TaiiHy, 4TO HCKIIIOYaeT HEoOXONMMOCTh UX IIOMCKa, B TOM YHCIC B MaTrepHagax
aIBOKaTCKOTO MPOM3BOJICTBA, & Y CleoBaTelNs - 00BEKTHBHO OTHAIX OCHOBAHMS IIOUCKA YKA3aHHBIX
B cynebHOM peniennr 00BekToB. OIHAKO, HECMOTpsS Ha 3TO, CJIeIOBAaTENb HNPHHAI PEHICHHE O
POIOKEHHH IPOM3BOCTBA 00BICKA (BBIEMKH).

(3) ofmarTees € AABOKATOM, B IKWIOM HJIH CIyKeOHOM NOMENIEHHH KOTOpOro
[IPOM3BOANTCS 00BICK, BBIEMKA, 0CMOTP B IleIAX ONpeNedeHHs 3AMHINAeMbIX aJBOKATCKOH
TaliHOM NpeIMeToB H TOKYMEHTOB M HeJONymieHHs MX pasruamenus. [IpaBo cremBoarens
3alPeTHTh JIMLAM, TIPUCYTCTBYIOLIMM B MECTE, TJIe IPOM3BOAMTCS OOBICK, 00IATECS IPYT ¢ APYTOM
WM MHBIMHM JIAIAME 1O OKoH4aHHs o0bicka (4. 8 ct. 182 VIIK P®) He MOXKET pacpoCTpaHAThCS Ha
IIpe/ICTABUTESl aIBOKATCKOM TlajaTel M aaBOKaTa, IOCKONBKY OrPaHMYHMT IPOUECCYaATbHBIC
BO3MOXHOCTH peanu30BaTh (YHKIMIO yd4acTHs B CICACTBEHHOM JEHCTBAM — 0OecneduTh
HENPUKOCHOBEHHOCTH CBEACHHH, COCTABIAIONIMX aBOKATCKYIO TalHHy.



(4) 3HaKOMHTBCH ¢ mpegMeTaMH, NOKYMEHTaMH H CBeJICHHSMH, KOTOpbie MOTYT
COJep/KATh AABOKATCKYI0 TaifHy, J0 TOr0 KaK C/Ie10BaTe]b 03HAKOMHTCA ¢ HHMH, ¢ LEJIbI0
OTCeHBAHHH SIBHO He OTHOCHMBIX K MpeIMeTy 00bIcKa (BbIEMKH, 0CMOTpPY) H olecrnedeHHst
KOHQUIEHUHATBLHOCTH  CBEeJeHHI, COCTABJIAIIHX aIBOKATCKYyH TaiHYy, a TaKKe
BBLICKA3bIBATH MO3HIIHIO 110 BOMPOCY 0 BO3MOKHOCTH HJIH HEBO3MOKHOCTH HX H3BSATHS. DTO XKe
KacaeTCs M H3BATHS CBEJCHMM, HAXOIJIIMXCH Ha JJIEKTPOHHBIX HocuTemax. Kak ykasan
Koncrurynmonnsiit Cyn Poccuiickoit @enepanuu B [TocranoBneruu ot 17 gexabps 2015 roga
«KOHKDETH3allusi CyIOM IpeaMera oObicka (OTBICKMBAEMOTO  O0BEKTa) MpEHONpesesseT
HEIONYCTUMOCTE M3BATHS CIIC0BATENIEM aJIBOKATCKUAX IIPOM3BOJCTB B II€JIOM, IPUMEHEHHUS BUACO-,
doto- ¥ WHOW (UKCAMH JAHHBIX IIPOCMATPHBAEMBIX MaTEpPHANOB aIBOKATCKUX MPOU3BOJCTB, a
TaKKe HEIOMYCTHMOCTE H3y4eHHUs (a TeM Oojiee ornameHus) COAEpKUMOro JOKYMEHTOB, HMEFOIIUX
PEKBHM3UTHI CO3[[aHHs aIBOKaTOM M (WIIH) aJBOKATCKMM OOpa30oBaHHMEM H HE BKIIOYECHHBIX CYIOM,
CAHKIIMOHHPOBABIIMM OBBICK, B YHCIIO 0OBEKTOB JAHHOTO CIEJCTBEHHOro HeHcTBHA». ITOCKOIBKY
KC P® npsmo ykazan Ha HEJOIYCTUMOCTh M3YYEHHUs CIEIOBATEIIEM COAEPKUMOrO JOKYMEHTa, HE
SBIIAIONIEr0CsS IIPEIMETOM OOBICKa (BBIEMKH, OCMOTpA), a (QYHKIMS IIPEACTABHUTENA aJBOKATCKOM
majathl 3aKIoYaeTcs B OOECHeuYeHWM HENMPUKOCHOBEHHOCTH NPEAMETOB H  JOKYMEHTOB,
COCTaBJISIONIMX aJBOKATCKYIO TallHy, KOTOPYIO HEBO3MOXKHO peai30BaTh 0e3 U3ydeHus JOKYMEHTa,
TO TIPEACTABUTEIb aJIBOKATCKOMH MaaTel JODKeH 001aaTh IpaBoM IPHOPUTETHOIO 03HAKOMIIEHHS C
JIOKYMEHTOM IJisl OTpe/IeIeHUs] — SBIISETCS OH IpeaAMETOM OOBICKa (BBIEMKH, OCMOTpa) WM HET. B
CBOIO OYepelb MpPeCTABUTENL 8JBOKATCKOM manaTel 0043aH ONPEAeTUTh OTHOCHMOCTE H3YYEHHOTO
JIOKYMEHTA K IIpeaMeTy oObIcKa (BBIEMKH, OCMOTPa) ¥ COOOIIUTE O CBOEM PEIIEHHH CIIE0BATEIIO.

(5) 3HAKOMHUTBLCA € MPOTOKOJIOM CJIeICTBeHHOI0 JeHCTBHSA W NPHHOCHTL HA HEr0 CBOH
jaMedaHHs. [IOCKOJILKY IIpeACTaBUTENb aIBOKATCKOM manarhl o00s3aH IIPUCYTCTBOBATH IIPH
NPOMU3BOJACTBE CIEACTBEHHBIX [EHCTBMHA B OTHOIIEHMM aJBOKara, TO OH KaK YYaCTHHK
CJIEICTBEHHOIO [IEeHCTBHS, JOJDKEH OBITH BHECEH B IPOTOKOJ H, COOTBETCTBEHHO, ODKEH 001anaTh
MpaBOM Ha O3HAKOMJICHHE C IPOTOKOJIOM CIIEJICTBEHHBIX NEHCTBHH, NPHUHOCHTE HA HEro CBOH
3aMedYaHHs Kak B 9aCTH HECOOTBETCTBHS CBEICHHH pealbHO IPOH3OMICIIINM COOBITHSIM, TaK H B
yacTH (pUKcAlMH [OeHCTBUH cliefoBaTens, KOTOpBIC HApyIIMIH aIBOKATCKYIO TaiHy, SBIISIHCH
HE3aKOHHBIMY U T.II.

(6) obGkamoBath feiictBusi (Oe3geiicTBHe) M pemeHHs CJIeI0BaTeNId, KOTOpbIe
OrPAHMYMIIM HJIM CHeJIAJIH HEeBO3MOKHBIM PpeajiM3allHi0 TMpPeACTABHTE/IEM aIBOKATCKOM
nanarel CBOMX (pyHKHHUI 1o ofecreyeHHI0 HENPHKOCHOBEHHOCTH IPEAMETOB H J0KYMEHTOB,
COCTABJIAIONIHAX aJABOKATCKYI0 TaliHy, a TAK)Ke B CIydasx, KOrja B HapyIIE€HUE 3aKOHOIATEIbHOTO
sanpera (4. 2 cr. 450.1 YIIK P®) cienoBatens MOMycTHN BHIACO-, (GOTO- M HHYIO (HKCALMIO
MaTEpUAaJIOB a[BOKATCKUX IIPOM3BOJCTB B TOH MX YaCTH, KOTOPas COCTABJIAET aJIBOKATCKYIO TaHHY.



